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is as valid as it is effective, and justice is its
keystone. An effective and realistic administration of
justice is an essential part of the current American program
of realism and preparedness.
OVERNMENT

I.

THE PROBLEM

Until September 1, 1940, individuals commercially present but non-resident in New York were immune from an effective exercise of court jurisdiction even in respect to contract
claims which arose out of the business conducted here. Consider the following examples as governed by the law prior to
September 1, 1940.
1. D. a resident of North Dakota, engages in business
in New York. M is his local manager. D rarely comes to
New York, and then only on Sundays. D's discoverable
assets in New York are not substantial. P, a resident of New
York, sells merchandise to D for resale in New York. The
purchase is made in New York by H in D's behalf, and in
D's name. D refuses to pay for the goods, and P is required
to sue D. His initial problem is to determine the mode of
service of the summons. Since the action is to recover for
goods sold and delivered, and D is a non-resident of New
York, P may obtain a warrant of attachment, and after levy
upon D's property in New York, may serve D by publication.
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If'no levy is made, service by publication.is not allowable.
If the property levied upon is adequate to satisfy P's claim,
no serious difficulty arises. The delay and expense incident
to service br publication are comparatively minor consequences. But assume that D's property in New York is inadequate to satisfy P's claim, and that D defaults. A default
judgment against D is enforceable to the extent of the property attached; beyond that, the judgment is unenforceable
either within or without the state. For a complete satisfaction of his claim, P may be required to sue D in North
Dakota (D's place of residence), and there effect personal
service of summons.
2. G, a resident of Germany, engages in business in New
York. M is his local manager. G never comes to New York.
G's discoverable assets in New York are not substantial. P,
a resident of New York, sells merchandise to M for resale in
New York. The purchase is made in New York by M in G's
behalf, and in G's name. G refuses to pay, and P is required
to sue G. His initial problem is to determine the mode of
service of the summons. P may attach G's property in New
York, and serve G by publication. If he fails to discover any
or sufficient property belonging to G in New York, P may be,
required to sue in Germany.
In examples 1 and 2, the usual personal service of summons is impossible because of the absence of the defendant
from New York, or of his presence here only on Sundays.
The usual substituted service is inapplicable because the defendants are non-residents. To meet this problem, the New
York Law Revision Commission, in 1940, recommended to
the Legislature the enactment of Section 229-b of the Civil
Practice Act.1 The Legislature adopted the recommendation, and Section 229-b became law on September 1, 1940.
Itprovides:
Section 229-b. Service of summons on nonresident natural person doing business in this state. When any natural person or persons
not residing in this state shall engage in business in this state, in any
action against such person or persons arising out of such business,
1

N. Y. LAW REvISION CommiSSION, Leg. Doc. (1940)
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the summons may be served by leaving a copy thereof with the complaint with the person in charge of such business within this state,
and any summons so served shall be of the same legal force and validity as if served personally on such nonresident person or persons so
engaging in business in this state within the territorial jurisdiction of
the court from which the summons issues, provided that a copy of
such summons and complaint together with a notice of such service
upon such person in charge of such business according to the provisions of this section shall be forthwith sent to such nonresident person
or persons by registered mail, return receipt requested.
The plaintiff shall file with the clerk of the court in which the
action is pending, or with the judge or justice of such court in case
there be no clerk, his affidavit of compliance herewith, a copy of the
summons and complaint, and either a return receipt purporting to be
signed by the defendant or defendants, or a person qualified to receive
his or their registered mail, in accordance with the rules and customs
of the post-office department; or, if acceptance was refused by the
defendant or defendants, or his or their agent, the original envelope
bearing a notation by the postal authorities that receipt was refused,
and the plaintiff's affidavit that he forthwith sent notice of such mailing
and refusal to the defendant or defendants by ordinary mail. Where
the summons is mailed to a foreign country, other official proof of the
delivery of the mail may be filed in case the post-office department is
unable to obtain such a return receipt. The foregoing papers shall be
filed within thirty days after the return receipt or other official proof
of delivery or the original envelope bearing a notation of refusal, as
the case may be, is received by the plaintiff. Service of process shall
be complete ten days after such papers are filed. The return receipt
or other official proof of delivery shall constitute presumptive evidence
that the summons mailed was received by the defendant or defendants
or a person qualified to receive- his or their registered mail; and the
notation of refusal shall constitute presumptive evidence that the
refusal was by the defendant or defendants or his or their agent.
Service of such summons may also be made by leaving a copy
thereof with the complaint with the person in charge of the business of
such nonresident defendant or defendants 'within this state and by
delivering a duplicate copy thereof, with the complaint annexed
thereto, to the defendant or defendants personally without the state by
a resident or citizen of the state of New York or by a sheriff, undersheriff, deputy-sheriff or constable of the county or other political
subdivision in which the personal service is made, or by an officer
authorized by the laws of this state to take acknowledgments of deeds
to be recorded in this state, or by an attorney and/or counsellor at law,
solicitor, advocate or barrister duly qualified to practice in the state or
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country where such service is made, or by a United States marshal or
deputy United States marshal. Proof of personal service without
the state shall be filed with the clerk of the court in which the action is
pending within thirty days after such service. Personal service without the state is complete ten days after proof thereof is filed.
The court in which the action is pending may order such extensions as may be necessary to afford the defendant reasonable opportunity to defend the action. (Laws 1940, c. 99.)

II.

ANALYSIS OF SECTION 229-B OF THE CIVIL PRACTICE ACT
Mode of Service

Section 229-b authorizes the service of a summons upon
a natural person or persons not residing but engaging in
business in New York, in any action against such person or
persons arising out of such business, 'by leaving a copy of
the summons with the complaint, with the person in charge
of the business within New York. A summons so served is
of the same legal force and validity as if served personally
on the defendant in New York within the territorial jurisdiction of the court from which the summons issues. The
validity of the service is conditioned upon the mailing forthwith of a copy of the summons and complaint, together with
a notice of such service, by registered mail, return receipt
requested. If acceptance is refused by the defendant or his
agent, notice of such mailing and refusal must be sent to the
defendant by ordinary mail.
Alternative Mode of Service
Service of such summons may also be made by leaving
a copy thereof with the complaint, with the person in charge
of the business of such non-resident defendant within this
state, and by delivering a duplicate copy thereof with the
complaint annexed thereto, to the defendant personally without the state.
Filing, Completion of Service, and Extension Provisions
The section makes provision for the filing of designated
papers within designated times.
Service of process is complete ten days after the filing.
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The court in which the action is pending may order such extensions as may be necessary to afford the defendant reasonable opportunity to defend the action.
III.

COmpiSON OF SECTION 229-B OF THp CIVIL PRACTICE

ACT WITH SECTION

52

OF THE VEHICLE AND TRAFFIC LAW

In many of its essential respects, Section 229-b of the
Civil Practice Act is patterned on Section 52 of the Vehicle
and Traffic Law. Section 52 provides:
Section 52.

Service of summons on nonresidents.

The opera-

tion by a nonresident of a motor vehicle or motor cycle on a public
highway in this state, or the operation on a public highway in this
state of a motor vehicle or motor cycle owned by a nonresident if so

operated with his consent, express or implied, shall be deemed equivalent to an appointment by such nonresident of the secretary of state to
be his true and lawful attorney upon whom may be served the summons in any action against him, growing out of any accident or collision in which such nonresident may be involved while operating a

motor vehicle on such a public highway or in which such motor
vehicle or motor cycle may be involved while being operated on such

a highway with the consent, express or implied, of such nonresident
owner; and such operation shall be deemed a signification of his agreement that any such summons against him which is so served shall be
of the same legal force and validity as if served on him personally
within the state and within the territorial jurisdiction of the court
from which the summons issues. A summons in such an action may
issue in any court in the state having jurisdiction of the subject matter
and be served as hereinafter provided. Service of such summons
shall be made by leaving with, or mailing a copy thereof to the secretary of state at his office in the city of Albany, or by personally delivering a copy thereof to one of his regularly established offices, with a
fee of two dollars, and such service shall be sufficient service upon
such nonresident provided that notice of such service and a copy of
the summons and complaint are forthwith sent by or on behalf of the
plaintiff to the defendant by registered mail with return receipt
requested. The plaintiff shall file with the clerk of the court in which
the action is pending, or with the judge or justice of such court in case
there be no clerk, an affidavit of compliance herewith, a copy of the
summons and complaint, and either a return receipt purporting to be
signed by the defendant or a person qualified to receive his registered
mail, in accordance with the rules and customs of the post-office

ST. JOHN'S LAW REVIEW

[ VOL. 15

department; or, if acceptance was refused by the defendant or his
agent, the original envelope bearing a notation by the postal authorities
that receipt was refused, and an affidavit by or on behalf of the plaintiff that notice of such mailing and refusal was forthwith sent to the
defendant by ordinary mail. Where the summons is mailed to a
foreign country, other official proof of the delivery of the mail may be
filed in case the post-office department is unable to obtain such a return
receipt. The foregoing papers shall be filed within thirty days after
the return receipt or other official proof of delivery or the original
envelope bearing a notation of refusal, as the case may be, is received
by the plaintiff. Service of process shall be complete ten days after
such papers are filed. The return receipt or other official proof of
delivery shall constitute presumptive evidence that the summons mailed
was received by the defendant or a person qualified to receive his registered mail; and the notation of refusal shall constitute presumptive
evidence that the refusal was by the defendant or his agent. Service
of such summons also may be made by leaving with, or mailing a copy
thereof to the secretary of state at his office in the city of Albany, or
by personally delivering a copy thereof to one of his regularly established offices, with a fee of two dollars, and by delivering a duplicate
copy thereof, with the complaint annexed thereto, to the defendant
personally without the state by a resident or citizen of the state of
New York or a sheriff, under-sheriff, deputy-sheriff or constable of
the county or other political subdivision in which the personal service
is made, or an officer authorized by the laws of this state, to take
acknowledgments of deeds to be recorded in this state, or an attorney
and/or counselor at law, solicitor, advocate or barrister duly qualified
to practice in the state or country where such service is made, or by a
United States marshal or deputy United States marshal. Proof of
personal service without the state shall be filed with the clerk of the
court in which the action is pending within thirty days after such service. Personal service without the state is complete ten days after
proof thereof is filed. The court in which the action is pending may
order such extensions as may be necessary to afford the defendant
reasonable opportunity to defend the action. (As last amended by
L. 1940, c. 376, in effect April 11, 1940;)
Section 229-b of the Civil Practice Act may be compared
with Section 52 of the Vehicle and Traffic Law, as follows:
1. As a condition to the service of the summons upon
the person in charge of the business, Section 229-b requires
that the non-resident defendant engage in business in New
York.
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As a condition to the service of the summons upon the
Secretary of State, Section 52 requires that the non-resident
defendant operate a motor vehicle or motor cycle on a public
highway in New York, or consent expressly or impliedly to
such operation.
2. Section 229-b affects a defendant non-resident natural person or persons. It includes a sole proprietorship as
well as a partnership, but excludes a corporation.
Section 52 affects a defendant non-resident person or
persons,2 and is not limited to natural persons. The defendant may therefore be an individual, a partnership or a foreign corporation.
3. Section 229-b is limited to actions arising out of the
business in which the defendant engages in New York.
Section 52 is limited to actions growing out of any accident or collision in which the non-resident or his agent was
involved in the operation of a motor vehicle or motor cycle.
4. Section 229-b requires that the service of the summons be made by leaving a copy thereof with the complaint,
2 Vehicle and Traffic Law § 52-a authorizes the service of a summons on
residents, who remove from the state prior to the commencement of the action
against them. Section 52-a provides:
"Section 52-a. Service of summons on residents, who remove from
the state prior to commencement of action against them. The operation
by a resident of a motor cycle or a motor vehicle on a public highway in
this state, or the operation on a public highway in this state of a motor
vehicle or motor cycle owned-by such resident, if operated by his consent
or permission, either express or implied, shall, in all cases where such
resident shall have removed from this state, prior to the service of legal
process upon him in actions hereafter described, and shall have been
absent therefrom for thiity days continuously, be deemed equivalent to
an appointment by such resident of the secretary of state to be his true
and lawful attorney upon whom may be served the summons in any action
against him, growing out of any accident or collision in which such resident
may be involved while operating a motor vehicle on such a public highway, or in which such motor vehicle or motor cycle may be involved while
being operated on such a highway with the consent, express or implied, of
such resident owner; and such operation shall be deemed a signification
of his agreement that such summons against him which is so served shall
be of the same legal force and validity as if served on him personally
within the state. Service of such summons shall be made in- the same
manner, and with the same force and effect, as specified and set forth for
the service of a summons upon a nonresident in section 52 of this chapter.
The court in which the action is pending may order such extensions as
may be necessary to afford the defendant reasonable opportunity to defend
the action." (L. 1931, c. 154).
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with the person in charge of the business within the state,
followed by the sending by registered mail of a copy thereof
with notice of such service to the defendant.
Section 52 requires that the service of the summons be
made by leaving with or mailing a copy thereof to the Secretary of State at his office in Albany, or by personally delivering a copy thereof to one of his regularly established
offices, followed by the sending by registered mail of a copy
thereof with notice of such service to the defendant.
Under Section 229-b, the person with whom the summons is left is the actual agent of the defendant appointed
by him to be in charge of his business within the state.
Under Section 52, the person with whom the summons
is left is the statutory agent of the defendant for the receipt
of the summons.
Under Section 229-b, the agency is real and general.
Under Section 52, the agency is fictional and limited.
5. Section 229-b provides for (a) the effect of the failure to accept the registered mail, (b) the alternative method
of service on the defendant personally outside the state,
(c) the completion of service and (d) the extension of time
to defend the action.
Section 52 contains similar provisions.
6. Section 229-b provides that the summons served pursuant to the statute shall be of the same legal force and
validity as if served personally on the non-resident defendant within the territorial jurisdiction of the court from
which the summons issues.
Section 52 provides that the summons served pursuant
to the statute shall be of the same legal force and validity
as if served on the defendant personally within the state and
within the territorial jurisdiction of the court from which
the summons issues.
In both cases, it is contemplated that the judgment procured by the plaintiff shall be an in personam judgment, entitled to protection under the full faith and credit clause of
the Constitution.
3

U. S. CONST. Art. IV,

§ 1.
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A judgment based upon service in general conformity
with Section 52 was sustained by the United States Supreme
Court in Hess v. Pawloski.4
The validity of an in persom judgment and its recognition under the full faith and credit clause where service
of the summons is made pursuant to Section 229-b must still
be determined by the Supreme Court. Some of the problems
inherent in such determination are considered in the ensuing
subdivision.
IV.

CONSTITUTIONAL

AND JURISDICTIONAL BASES

OF

SECTION 229-B
Pennoyer v. Neff
The general doctrine of Pennoyer v. Neff 5 is that in an
action for a sum of money only, against a non-resident and
absent defendant, a default judgment based upon service by
publication without a previous attachment is not valid.
Pennoyer v. Neff did not, however, rule upon the validity of
a judgment based upon the service'of a summons under the
circumstances and in the manner prescribed by Section 229-b.
In the Pennoyer case, the court sought to prevent a misapplication of its decision, and anticipating the problem affected by Section 229-b, observed:
Neither do we mean to assert that a state may not require a nonresident entering into a partnership or association within its limits or
making contracts enforceable there, to appoint an agent or representative in the state to receive service of process and notice in legal proceedings instituted with respect to such partnership, association, or
contracts, or to designate a place where such service may be made and
notice given, and provide upon their failure to make such appointment
or to designate such place that service may be made upon a public
officer designated for that purpose, or in some other prescribed way,
and that judgments rendered upon such service may not be binding
upon the non-residents both within and without the state. 6
4 274 U. S. 352, 47 Sup. Ct. 632 (1927). For critical treatment of Section
52 of the N. Y. Vehicle and Traffic Law, see Tapley, Jurisdiction and the NonResident Motorist (1939) 13 ST. JoHN's L. REv. 278.
595 U. S. 714 (1877).
6Id.

at 735.

ST. JOHN'S LAW REVIEW

[ VOL. 15

While Pennoyer v. Neff does not expressly sustain the
constitutionality of the service authorized by Section 229-b,
it is not authority against its constitutionality. Indeed the
court's ditum lends support to its constitutionality.
Constitutioul Provisions Involved
The primary constitutional provisions to be considered
in determining the constitutionality of Section 229-b are:
(1) "No state shall * * * deprive any person of life,
liberty, or property, -without due process of law." 7
(2) "The citizens of each state shall be entitled to all
privileges and immunities of citizens in the several states." 8
Section 229-b is not subject to serious attack on the basis
of the due process clause. Due process as a basis for a judgment requires the giving of notice to a defendant, and affording him an adequate opportunity to defend. It "does not
necessitate that the proceedings in a state court should be by
a particular mode." I The statutory provisions requiring
service of the summons upon the defendant's agent followed
by service of the summons upon the defendant by registered
mail or personally outside the state, afford adequate notice
to the defendant; the statutory provisions authorizing the
court in which the action is pending to order such extensions
as may be necessary to afford the defendant reasonable opportunity to defend the action, satisfy the second element
implicit in the due process clause.
Section 229-b may be subject to attack on the basis of
the privileges and immunities clause. The primary purpose
of this clause is to assure to the citizens of another state the
privileges and immunities enjoyed by citizens of the domestic state. It seeks to prevent unjust discrimination. It does
not, however, guarantee to the citizens of the several states
-7 U. S. CONST. AMEND. XIV, § 1.
S U. S. CONsT. Art. IV, § 2. Compare the privileges clause of the Four-

teenth Amendment: "No state shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States." This provision
protects from abridgment the privileges or immunities inherent in federal citizenship, and supplements the protection of the privileges and immunities inherent
in state citizenship. Art. IV.
9 Simon v. Craft, 182 U. S. 427, 437, 21 Sup. Ct. 836 (1901).
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the privileges and immunities of the citizens of the domestic
state to a point of exact equality.
A state may require non-residents to furnish security
for costs as a condition to the prosecution of an action within
its borders. In a sense, such a statute is discriminatory, but
it is sustainable because a state is empowered to prevent the
unjust prosecution of actions, and to reasonably assure to
its residents the actual recovery of costs resulting therefrom.
If a resident plaintiff unsuccessfully prosecutes an action,
the defendant is generally able to proceed against local
assets. If a non-resident plaintiff unsuccessfully prosecutes
an action, the defendant should be able to proceed against
the required security.
Non-residents may not insist upon the right to vote in
state or municipal elections without complying with local
residence requirements. Such requirements are not violative of the privileges and immunities clause.' 0
The Statute of Limitations may operate unequally upon
residents and non-residents. In a leading case, the Supreme
Court sustained the validity of a statute similar to Section
13 of the New York Civil Practice Act which affects the
Statute of Limitations in respect to causes of action accruing outside the state." The statute made an action subject
to the bar of the Statute of Limitations if a cause of action
arose outside the state, and was there barred, unless the
cause of action originally accrued to a citizen of the state of
the forum. The Supreme Court sustained the statute in so
far as it distinguished between residents and non-residents,
and emphasized the point that the rights need not be "technically and precisely the same in extent as those accorded to
resident citizens." 12
Application of Constitutional Provisions to Section 229-b
The privileges and immunities clause should not be construed so as to afford privileges and immunities to non10

Blake v. McLung, 172 U. S. 239, 256, 19 Sup. Ct. 165 (1898).

". Canadian-Northern Ry. v. Eggen, 252 U. S. 553, 40 Sup. Ct. 402 (1920)
(Minnesota statute).
12 Id. at 562.
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residents which are n6t afforded to residents. Such a result
is not within the reasonable intendment of the clause.
. A resident is subject to substituted service of process. 13
An order for substituted service may issue upon satisfactory
proof that the plaintiff has been or will be unable, with due
diligence, to make personal service of the summons within
the state. It is of course true that the basis of the order for
substituted service is evasion or avoidance of process. 14 The
non-resident, it may be argued, doing business in this state
through an agent, may be innocent of evasion or avoidance
of process. The fact is that the non-resident defendant is
functioning in New York through his agent. With two exceptions (partition and matrimonial actions), 15 the resident
defendant is subject to substituted service in any and every
type of action, however or wherever arising. But the liability of the non-resident to service under Section 229-b is
substantially limited.
The form of Section 229-b is patterned on Section 52
of the Vehicle and Traffic Law, but the substance of Section
229-b has been enacted in eleven states.' 6
Conflict in Adjudications of Constitutionality
The state decisions on the constitutionality of a statute
similar to Section 229-b are in conflict.
Illinois and Kentucky. Much of the conflict has arisen
from a misapplication of Flexner v. Farson, 7 where, pursuant to a Kentucky statute, service of summons was made
upon the defendants engaged in business in Kentucky as
partners but not residing there, by delivering the summons
to their agent in Kentucky. The action was based on a
transaction which occurred in Kentucky. After judgment
13 N. Y. Civ. PRAc. AcT § 230. Continental Nat. Bank v. Thurber, 74 Hun
632, 26 N. Y. Supp. 956 (1893), aff'd, 143 N. Y. 648, 37 N. E. 828 (1894).
'3 Matter of Bloss, 130 Misc. 786, 226 N. Y. Supp. 441 (1926).

15 Purvis v. Purvis, 167 App. Div. 717, 153 N. Y. Supp. 269 (4th Dept.
1915) (separation action) ; Frengo v. Frengo, 137 Misc. 533, 242 N. Y. Supp.
628 (1930) (annulment of marriage); Toole v. Larkin, 206 App. Div. 809,
201 N. Y. Supp. 952 (3d Dept. 1923) (partition action).
16 Alabama, Delaware, Indiana, Iowa, Kentucky, Maine, Mississippi, Pennsylvania, Tennessee, Texas and Vermont. For text of provisions, see N. Y.
LAW REvisol
Coi tmiSslON, Leg. Doc. (1940) No. 65 (D), p. 49.
17 248

U. S. 289, 39 Sup. Ct. 97 (1918).
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was procured in Kentucky upon the default of the defendants, the plaintiff prosecuted an action in Illinois on the
Kentucky judgment, and served a summons upon one of the
partners, The defendant served, attacked the validity of the
Kentucky judgment, pleaded that the defendants had never
resided in Kentucky, that the person served there had ceased
to be their agent at the time of service upon him, and that
the Kentucky statute was unconstitutional. The Illinois
court sustained the defendants' plea, and held the Kentucky

statute unconstitutional. The United States Supreme Court
affirmed, and rested its decision (per Holmes, J.) on the
ground that unlike a corporation, individual defendants cannot be excluded from Kentucky, and cannot be deemed to
have consented to the service statute as a condition to admission.

In consequence of the Flexner decision, the Ken-

tucky court reversed its previous decision 18 in favor of the
statute, and declared that it was now bound by the rule of
1 9
Plemner v. Farson.

Indiana. Indiana adopted a similar statute in 1881.
The Indiana courts sustained the statute notwithstanding
constitutional attacks, but did not discuss the constitutional
20
problem.
Pennsylvania. The Pennsylvania courts sustained the
constitutionality of the statute after a full discussion of the
Is Guenther v. American Steel Hoop Co., 116 Ky. 580, 76 S. W. 419 (1903).
29 Andrews Bros. v. McClanahan, 220 Ky. 504, 295 S. W. 457 (1927)
(statute unconstitutional on basis of due process clause in respect to defendant
partnership). A similar statute has been held unconstitutional in Alabama:
Woodfin v. Curry, 228 Ala. 436, 153 So. 620 (1934) (on authority of Flexner v.
Farson, judgment sustained against partnership, but not against individual
partners); Delaware: Caldwell v. Armour, 1 Pennewill's Del. Reports 545,
43 Atl. 517 (1899) (statute was not limited to cause of action accruing in
state) ; Illinois: Joel v. Bennett, 276 Ill. 537, 115 N. E. 5 (1916) (statute sustained as to residents, but held unconstitutional as to non-residents) ; Loisiana:
Aikman v. Sanderson & Porter, 122 La. 265, 47 So. 600 (1908) (statute violative of due process clause in respect to defendant partners) ; Maine: Martin v.
Bryant, 103 Me. 253, 80 Atl. 702 (1911) (statute violative of due process
clause); Minnesota: Cabanne v. Graf, 87 Minn. 510, 92 N. W. 461 (1902)
(statute violative of due process and privileges clauses) ; Tennessee: Knox
Bros. v. E. W. Wagner & Co., 141 Tenn. 348, 209 S. W. 638 (1919) (on
authority of Flexner v. Farson, personal judgment against partners held improper).
20 Rauber v. Whitney, 125 Ind. 216, 25 N. E. 186 (1890); Conkey v.
Conder, 137 Ind. 441, 37 N. E. 132 (1894) ; Edwards v. Cleve, 47 Ind. App. 347,
94 N. E. 596 (1911).
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applicability of the due process and privileges and immunities clauses. 21 The court quoted the dictum of Pennoyer v. Neff in support of the constitutionality of the statute, and distinguished Flecner v. Parson on the grounds:
(1) that in the Flexner case, the person served with process
had ceased to be the defendants' agent at the time of service;
(2) that Flener v. Farson "has been in effect overruled in
Hess v. Pa/wloslki." 22 In sustaining the constitutionality of
the statute, the court said: "a citizen of another state has no
cause to complain when Pennsylvania imposes the conditions it has imposed on his doing business here, and which
are precisely those imposed on its own citizens." The court
took the position that the statute under consideration could
be classified as an exercise of police power, and was not basically different from the non-resident motorist statute sustained in Hess v. Pa4vloski.
Iowa. The Iowa courts have likewise sustained the con23
In Davidson v. Doherty,24
stitutionality of the statute.
the plaintiff brought an action for damages growing out of
the sale of certain shares of stock purchased from the defendant's office in Iowa. The defendant was a natural person
residing in New York, but having an office or agency in Iowa
where he conducted the business of selling shares of stock.
The summons was served upon the defendant's agent in
charge of said office in accordance with the Iowa statute.
In a five-to-four decision, the Iowa Supreme Court sustained
the constitutionality of the statute, and held that the court
had obtained jurisdiction of the person of the defendant. In
doing so, the court considered the due process and privileges
and immunities clauses. The court quoted numerous decisions to the effect that "notice and opportunity to defend"
21 Stoner v. Higginson, 316 Pa. 481, 175 At. 527 (1934)
(trespass action
against 16 defendants comprising the partnership of Lee, Higginson & Co.).
This case is considered in (1935) 83 U. OF PA. L. Rxv. 683; (1936) 2 U. oF

PITTSBURGH

L. REv. 115.

22274 U. S. 352, 47 Sup. Ct. 632 (1927).
23 The Iowa statute provides that "When a corporation, company or individual has, for the transaction of any business, an office or agency in any county
other than that in which the principal resides, service may be made on ahy agent
or clerk employed in such office or agency, in all actions growing out of or
connected' with the business of that office or agency." IowA CODE (1935)

§ 11079.

24 214 Iowa 739, 241 N. W. 700 (1932).
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are the essential requirements of due process, and that this
requirement was satisfied by the statute. The court conceded that while under the privileges and immunities clause,
a state may not exclude a natural person and citizen from
another state from doing business in Iowa, reasonable conditions upon the doing of such business may be imposed, especially when residents of Iowa are treated exactly the same
as residents of all other states. The court made reference to
the dictum in Pennoyer v. Neff, declared that the statute conformed to the diotum, and distinguished Flexner v. Farson
on the ground that there the agency had been terminated
prior to the service of the summons upon the agent.25
Shortly thereafter, a similar case, Goodman v. Doherty,26
involving the same defendant, came before the Iowa court,
and the court once again sustained the constitutionality of
the statute (two justices dissenting). The defendant appealed to the United States Supreme Court, and the decision
of the Iowa court was unanimously affirmed in Henry L.
Doherty & Co. v. Goodman.2 7 In its opinion, the United
States Supreme Court quoted extensively from Davidson v.
Doherty, sapra, and referred to the fact "that Iowa treats
the business of dealing in corporate securities as being exceptional, and subjects it to special regulation." 2s The
court indicated that Flexner v. Farson,relied upon by the
defendant-appellant, was inapplicable because "the service
was made upon one not then agent for the defendants; here
the situation is different". The court then made reference
to Hess v. Pawloski and the doctrine underlying that decision. At the close of its opinion, the court stated that the
limitations of the general Iowa statute under different cir 25 Contra: Ralya Market Co. v. Armour, 102 Fed. 530 (C. C. Iowa 1900).
The Davidson case is considered in (1932) 46 HAXv. L. REv. 153; Note (1933)
18 IowA L. Rav. 257; Note (1932) 18 VA. L. REv. 896.

26 218 Iowa 529, 255 N. W. 667 (1934).
27 294 U. S. 623, 55 Sup. Ct. 553 (1935).
28 Independent of the service statute upon which the plaintiff relied in the

two Doherty cases, Iowa has another statute (Blue Sky Law) requiring any
non-resident intending to engage in the securities business to file an irrevocable
written consent that service of process in all actions growing out of or connected
with such business in the state may be made on the Secretary of State as his
attorney, and that such service shall have the same effect as if the defendant
were personally served. IowA CODE (1935) § 1905-c-57.

In neither of the Doherty cases did the plaintiff effect service under the
Blue Sky Law, but under the general statute.
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cumstances were not considered. The question remains
whether the opinion of the United States Supreme Court
sustaining the Iowa statute is limited to business of an
"exceptional" nature.
Is Section 229-b Constitutional?
Until adjudicated by the Court of Appeals, and ultimately by the United States Supreme Court, doubt as to the
constitutionality of Section 229-b will persist. Thus far, the
courts of ,three states (Indiana, Iowa and Pennsylvania)
have sustained the constitutionality of a similar statute. The
courts of seven states (Delaware, Illinois, Kentucky, Louisiana, Maine, Minnesota and Tennessee) have held a similar
statute unconstitutional. 29 With full awareness of the majority decisions against the constitutionality of a similar
statute, the New York Law Revision Commission drafted
Section 229-b, and in its report to the Legislature recommending its enactment, stated its conviction that the proposed statute was constitutional."
Substituted service (in the larger sense of the term)
upon non-residents, with consequent in personm jurisdiction and judgment, has been sustained in situations analogous to the one contemplated in Section 229-b. Thus, a foreign corporation, authorized to do business in New York, is
subject to service of process by serving the Secretary of
State.3 1 A joint stock association or a business trust doing
business in New York is subject to service of process by
serving the Secretary of State.3 2 A non-resident real estate
broker or salesman licensed to do business in New York is
subject to service of process by serving the Secretary of
State. 33 It is, of course, true that in the three stated in29 In some of the states, the statute, though declared unconstitutional,
remains unrepealed.
30N. Y. LAw REvisoI ComasnsSiox, Leg. Doc. (1940) No. 65 (D), p. 7.
31
N. Y. GEN. CoRp. L. § 217.
32
N. Y. GEN. AssocArioN L. § 19.
33
N. Y. REAL PROP. L. § 442-g. N. Y. Real Property Law § 442-g provides that a non-resident may become a real estate broker or a real estate salesman, provided he files at the Department of State "an irrevocable consent that
suits and actions may be commenced against such applicant in the proper court
of any county of the state in which the cause of action may arise in which the
plaintiff may reside, by the service of any process or pleading authorized by the
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stances, service is made upon the Secretary of State pursuant to an express designation made as a condition to the
procurement of an authority to do business in New York;
that the foreign corporation is not deemed a citizen within
34
the privileges and immunities clause of the constitution;
that the joint stock association and business trust have, for
many purposes, been treated like a corporation; 35 and that
the real estate broker may be put in the category of persons
engaged in business of an exceptional character.3 6 Vehicle
and Traffic Law Section 52 authorizes service of the summons upon the Secretary of State without any express authorization by the motorist. Service of summons upon a
non-resident natural person under Section 229-b bears a
closer analogy to service upon a non-resident motorist than
to service upon a licensed foreign corporation, a licensed
joint stock association or business trust, or a licensed real
estate broker.
There is now no basis for doubt as to the constitutionality of Section 229-b in so far as it authorizes service of summons upon a non-resident natural person doing business in
New York, if the business falls within the category of an exceptional nature. The opinion of the United States Supreme
Court in Doherty v. Goodman, supra, settled this aspect of
the constitutional problem.
Theories for Sustaining J.rmisdiction
The theories upon which in personam jurisdiction and
judgment have been sustained in respect to a non-resident
corporation, association or person, are (1) the consent
theory, (2) the presence theory, and (3) the act theory.
1. Consent theory. Jurisdiction over a licensed foreign corporation, joint stock association or business trust,
and a licensed non-resident real estate broker are clearly suslaws of this state, on the department or a deputy to be designated by it, said
consent stipulating and agreeing that such service of such process or pleading

shall be taken and held in all courts to be as valid and binding as if due service
had been made upon said applicant in the state of New York".
4Paul v. Virginia, 8 Wall. 168 (U. S. 1869).
35 Hemphill v. Orloff, 277 U. S.537, 48 Sup. Ct. 577 (1928).
36 Roman v. Lobe, 243 N. Y. 51, 152 N. E. 461 (1926).
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tainable upon the consent theory. Here there is actual consent given as a condition to the procurement of the license.
2. Presence theory. Consider the case of an unlicensed
foreign corporation which engages in intrastate commerce.
Such corporation is subject to in personam jurisdiction and
judgment by service of process upon its officers, directors
or managing agent.3 7 Under such circumstances, the presence theory is generally applied, since the corporation is
deemed present wherever it carries on its business through
its authorized representatives.3 8 Occasionally, the implied
consent theory is employed, and the foreign corporation is
deemed- to have consented to the appointment of an agent to
accept service.3 9 If a foreign corporation not authorized to
do, but in fact doing, business in New York, were held immune from in personam jurisdiction and judgment, the violation of the licensing statute would bear the premium of
immunity from local suit.
The implied consent theory has been suggested as the
basis for the validity of the non-resident motorist statute.
While such implied consent is made the statutory basis for
acquisition of jurisdiction, the non-motorist statute has in
fact been sustained on the theory of police power. Hess v.
Pawloski, su.pra.
3. Act theory. Judge Learned Hand not long ago suggested the more plausible theory that "The court, in the interest of justice, imputes results to the voluntary act of doing
business within the foreign state, quite independently of any
intent." 40 While this theory was expressed in respect to a
foreign corporation, 41
it may well be made applicable to nonresident individuals.
Assume that an unlicensed foreign corporation engages
in interstate commerce in New York, and that in consequence
thereof a cause of action accrues against it. A summons in
3

7 N.

Y. Civ. PRA. AcT § 229.

350, 355, 1 Sup. Ct. 354 (1882).
39 See opinion of Judge Learned Hand in Smolik v. Philadelphia & Reading
Coal & Iron Co., 222 Fed. 148 (S. D. N. Y. 1915).
40Id. at 151.
38 St. Claire v. Cox, 106 U. S.

4 See Comment, Service of Process on Non-Residents in Actions in Per-

sonam (1925) 34 YALE L. J. 415, 424.
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the resultant action prosecuted in New York, if served upon
one of its officers, directors or managing agents would be
good.4 2 While the State of New York cannot exclude a foreign corporation from doing interstate business in New York,
nor exact from it as a condition to the doing of such business
the procurement of a license to do such business, a foreign
corporation cannot achieve immunity from local suit- in respect to the business done here. The presence theory might
apply, but the act theory is more appropriate.
The act theory may well serve as the basis for sustaining
the general constitutionality of Section 229-b. Conceding
that New York cannot exclude a citizen of another state from
doing business in New York (any more than New York can
exclude a foreign corporation from doing interstate business in New York), "the court, in the interest of justice"
may impute "results to the voluntary act of doing business
within the * * * state, quite independently of any intent."
The application of this theory to the statute seems more
plausible than the police power theory upon which the Penn43
sylvania court sustained its decision.
42
International Harvester Co. v. Kentucky, 234 U. S. 579, 34 Sup. Ct.
944 (1914); Tauza v. Susquehanna Coal Co., 220 N. Y. 259, 115 N. E. 915

(1917).

43 See Stoner v. Higginson, 316 Pa. 481, 175 At. 527 (1934).

For law review material considering the basic problem involved, see Barry,

Jurisdiction Over Non-residents (1927) 13 VA. L. REv. 175; Burdick, Service

as a Requirement of Due Process in Actions in Personam (1922) 20 MIcH. L.
Rev. 422; CahilU, Jurisdiction Over Foreign Corporations'and Individuals
Who
Carry o Bu~siness Within the Territory (1917) 30 H-Igv. L. Rv. 676; Culp,
Process in Actions Agalinst Non-Residents Doing Business Within a State

S1934) 32 MIlcr. L. Rev. 909; Daum, The Transaction of Business Within a
tate by a Non-resident as a Foundation for Jurisdiction (1934) 19 IOWA L.
Rev. 421; Dodd1 Jurisdictionin Personal Actions (1929) 23 ILi. L. Rev. 427;

Miorrow, Jurisdiction in Personm Acqired by Service in the State"Upon the

Agent of a Non-resident Doing Business in the State (1934) 1 IOWA BAR Rev.
53; Ross, The Shifting Basis of Jurisdiction (1933) 17 MINN. L. REv. 146;
Scott, Jurisdiction Over Non-residents Doing Business Within a State (1919)

32 HAv. L. Rev. 871 (discussion of three theories of jurisdiction over foreign
corporations at p. 880). See also 1 BEALE, CoNmIcT OF LAWS (1935) § 84.3;
GOODRICH, HAND300K OF THE CONFLICT OF LAWS (2d ed. 1938) 168, 171;
(1940) 53 HARv. L. Rev. 1061; Note (1939) 25 WAsH. U. L. Q. 90.

Scott observed: "There would seem to be no objection to a statute which

forbids nonresidents to do business within the state without having consented to
the jurisdiction of the courts of the state as to all causes of action arising within
the state and out of the business carried on Within the state. Such a provision

seems essentially just. * * * The mere fact that the state may not properly
impose conditions upon individuals which it may impose upon corporations is
immaterial, as long as the conditions it does impose are proper. Furthermore
if, according to Judge Hand's theory, a corporation is bound by conditions
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CONCLUSION

Jurisdictional concepts are not sacrosanct. They are
subject to the give-and-take of the progressive development
imposed by the state, not because it has consented to be bound, but because by
voluntarily doing business within the state it is just and proper to hold that it is
bound by the reasonable regulations of that business by the state, there is no
good reason why an individual should not likewise be bound." Scott, supra, at
888, 889.
Burdick, after discussing the right of a state to impose a reasonable regulation as to service of process upon a foreign corporation entering a state to
engage in interstate commerce, though not subject to exclusion, observed:
"Similarly, a regulation as to natural persons entering to do business within the
state, providing for service of process upon an agent in the state where a cause
of action arises within the state, would seem not to deny such persons any
privilege or immunity of citizens of the state, but rather to put them on an equal
footing with such citizens." Burdick, sgpra, at 424.
Daum, after discussing Holmes' concept, "The foundation of jurisdiction is
physical power" (McDonald v. Mabee, 243 U. S. 90, 91, 37 Sup. Ct 343
(1917)), observed: "The real basis of jurisdiction is not physical power over
the defendant but it is the obligation to respect the judgment of the court which
the defendant owes to the sovereign state because of the relationship existing
between them. This obligation exists by reason of the defendant's act in
accepting the benefits conferred by the sovereign state, and it is because of this
that it is his duty to obey the judgment given by the court of such state-this,
and not physical power, in its true sense, is the foundation of the jurisdiction of
the court. * * * Physical power over the defendant is now only one part of our
broadening concept of jurisdiction. * * *
"The non-resident by sending his agent into the state to do business is partaking of some of the benefit conferred by such sovereign state and hence he is
under obligation to that state; he has taken the benefits and it is only just that
he be subject to this judicial action by the one with whom he has dealt. Jurisdiction cannot here be predicated upon a basis of power, since the state has no
physical power over the non-resident, but it can be placed upon the theory that
the non-resident is obligated to carry out the desire of the court by reason of
the relationship between them." Daum, .tpra, at 431.
Culp remarked: "The fact that substituted service of process in such cases
cannot be justified on the 'exclusion' theory does not mean that it cannot be
justified on a theory of reasonable regulation." Culp, supra, at 920.
IZESTATEmENT, CONFLICT OF LAWS (1934) is not, in this instance, particularly helpful. The text of the relevant sections, and the New York annotations thereto, follow.
RESTATEMENT, CONFLICT OF LAWS:
" § 84. Jurisdictionover one who acts
in state. A state can exercise through its courts jurisdiction over an individual
who has done an act within the state, as to a cause of action arising out of such
act, if, by the law of the state at the time when the act was done, a person by
doing the act subjected himself to the jurisdiction of the state as to such cause
of action."
New York Annotation to § 84: "The law of New York is unsettled."
RESTATEMENT, CONFLICT OF LAWS:
"§ 85. Effect of Constitutional limitation in United States. If a state cannot, without violating the Constitution of
the United States, make the doing of certain kinds of acts within the State
illegal unless and until the person doing the acts or causing them to be done, has
consented to the jurisdiction of the courts of the State as to causes of action
arising out of such acts, the State cannot validly provide that the doing of the
acts shall subject him to the jurisdiction of the courts of the State."
New York Annotation to § 85: "The section is consistent with the New
York decisions."
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of societal relations. Holmes' dictum, 44 "The foundation of
jurisdiction is physical power", is uniquely applicable to a
primitive state. In a more civilized order, sanction for the
decrees and judgments of a sovereign state does not rest on
force alone. Equally basic is the respect due such decrees
and judgments from a defendant, who, by his conduct within
the state, has voluntarily accepted the benefits flowing from
the state.
Realism demands that a sovereign state shall not remain
impotent in the face of the agency device employed by a nonresident to do business within its borders. The device is not
always legitimate. At times, it has "fifth column" aspects,
for while enjoying jurisdictional immunity, the non-resident
may syphon out his profits and capital assets to the damage
of resident creditors.
Section 229-b is a reasonable regulation by a sovereign
state of the business conducted within its borders by a nonresident. This conclusion is subject to two caveats:
1. The limitation of the section to non-residents subjects the provision to constitutional attack on the ground of
discrimination. The enactment of a parallel section to affect
residents would make the provision less vulnerable to such
attack. Section 52-a of the New York Vehicle and Traffic
Law 45 may serve as a pattern for the suggested section.
2. The implications of Section 229-b in respect to partnerships should be thoroughly explored. Section 229-a of the
Civil Practice Act provides that service of a summons upon
any partner shall be sufficient service upon the partnership,
and shall be sufficient to authorize a judgment against the
partnership and the partners actually separately served,
"and the judgment rendered in favor of the plaintiff shall
operate againstthe real and personalproperty of the partnership and the separate property of the partners separately
44 McDonald v. Mabee, 243 U. S. 90, 37 Sup. Ct. 343 (1917).
-" For text of this section, see note 2, supra.
The Iowa statute involved in Henry L. Doherty & Co. v. Goodman, 294
U. S. 623, 55 Sup. Ct. 553 (1935), was not limited to non-residents. See note
23, supra.
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served." 4 (Italics mine.) But Section 229-b, in so far as
it affects a partnership, authorizes the rendition of a judgment in favor of the plaintiff operative against the real and
personal property of the partnership and the separate property of all the partners. In consequence, where a partner is
served with a summons, the separate property of the partner
served is applicable to the satisfaction of the judgment. But
where an agent of non-resident partners is served, the separate property of all the partners is applicable to the satisfaction of the judgment. Service of summons on an agent of
a non-resident partnership has consequences more serious
than service of summons on a partner of a resident partnership. Such disparity requires critical study with a view
towards equalization.
Louis PRASHKEE.
St. John's University School of Law.

46 N. Y. Civ. PRc. AcT § 229-a provides: "Personal service of summons
upon a copartnership. In any action, legal or equitable, against a partnership
carrying on business in this state or holding property therein, service of the
summons upon any partner shall be sufficient service upon the partnership and
shall be sufficient to authorize judgment against the partnership and the partners
actually separately served, and the judgment rendered in favor of the plaintiff
shall operate against the real and personal property of the partnership and the
separate property of the partners separately served." See also N. Y. Civ.
P Ac. Acr §§ 1197, 1199.

